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Presidential “signing statements” — formal expressions of the views of a
President regarding legislation that he has just signed into law — are nearly as
old as the Republic. Although previous Presidents issued signing statements, not
until the Reagan Administration did they begin using such statements system-
atically to influence judicial interpretation or, most recently, to declare legisla-
tion non-binding on the Executive.

The use of presidential signing statements to influence judicial interpreta-
tion, pioneered by President Reagan, has proven ineffectual: Judges who look to
legislative history at all place little weight on signing statements. The use of
signing statements to deny effect to legislation, however, immediately alters the
relationship between the Executive, on the one hand, and Congress and the judi-
ciary, on the other.

Article I of the Constitution gives Congress the last word as to whether a
law will take effect, subject to judicial review, by empowering Congress to over-
ride a presidential veto. When the President issues a signing statement refusing
to give effect to a law, the President usurps the powers of Congress by circum-
venting the Constitution’s provision for overriding presidential vetoes, and by
effectively asserting unilateral power to repeal and amend legislation.

Similarly, when the President denies effect to legislation because he con-
siders it unconstitutional, the President displaces the judiciary as the final ex-
positor of the Constitution and undermines the principle of judicial review that
is crucial to our system of checks and balances. Finally, by reallocating power
among the three branches, the President effectively amends the Constitution, a
process in which the Constitution assigns him no role.

To be sure, under Article II, the President must “preserve, protect, and de-
fend the Constitution” and “take Care that the Laws be faithfully executed.” But
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what presidential powers these duties imply is a different question. That the
President must “preserve, protect, and defend” the Constitution does not neces-
sarily signify that the President has power to determine constitutionality, dis-
placing judicial review. That the President must “take care” that the laws be
“faithfully executed” does not necessarily mean “faithful to the President’s read-
ing of the Constitution.” The more natural reading is that the President must
execute laws as enacted.

Under basic principles of interpretation, the specific governs over the gen-
eral, and provisions of a document should be read, if possible, to agree, not dis-
agree, with one another. These principles, standing alone, preclude reading the
President’s general duties under Article II to trump the specific process for en-
acting legislation under Article I that gives Congress, not the President, the last
word, and precludes reading those duties to displace the powers of the judiciary
or the people.

Congress has the power to prevent the President from using signing
statements in this unconstitutional manner. The only question is whether a
Congress controlled by the President’s own party has the will to do so. As dis-
cussed below, an episode from the Reagan era, when Republicans ruled the Sen-
ate, demonstrates that it can.

A Brief History of the Presidential Signing Statement

Every schoolchild knows — or should know — that under the Constitution,
Congress makes the laws, the President enforces the laws, and the Judiciary su-
perintends the constitutional design. See Martin v. Hunter’s Lessee, 14 U.S. 304,
329-30 (1816) (“The object of the constitution was to establish three great de-
partments of government; the legislative, the executive, and the judicial depart-
ments. The first was to pass laws, the second to approve and execute them, and
the third to expound and enforce them.”).

The Constitution, however, is “notoriously vague” about the “etiquette” of
inter-branch relations. This vagueness is not a flaw in the constitutional plan.
The Framers sought to constrain the national government by ensuring “a mutu-
ally exclusive struggle for power” among its branches that would often “result in
a stalemate . . . with [no] side victorious.”™

Historically, the presidential signing statement has been “little more than
an appendage to some bills the president signs into law.” Presidents typically
have used signing statements to thank supporters, explain their reasons for
signing a bill into law, express displeasure with a law, and generally “promote
public awareness and discourse in much the same way as a veto message.” No
longer. What once was principally a means of encouraging “a respectful, consti-
tutional ‘dialogue’ between the Branches,” today serves as “a systematic and ef-
fective weapon to trump congressional action.™



The transformation of the signing statement from ceremonial ornament to
political weapon is a legacy of President Nixon’s failed effort to create an Impe-
rial Presidency. His effort produced the opposite result — an Executive less pow-
erful than at any time since Reconstruction. When President Reagan took office
in 1981, he began to use signing statements to reclaim Executive power that
Congress had supposedly seized from a President weakened by scandal. Later,
President Clinton used signing statements to advance his Administration’s poli-
cies in the face of a hostile Congress. President George W. Bush is now using
signing statements to free the Executive from our system of checks and balances
and build an Imperial Presidency beyond Nixon’s fondest dreams.

a. The Presidential Signing Statement in the Pre-Reagan Era

Although at least one historian cites James Monroe, most historians credit
Andrew Jackson with the first use of the “Constitutional” presidential signing
statement. In that statement, Jackson objected to a provision in an 1830 appro-
priations bill providing for a road running from Detroit to Chicago — an “internal
improvement” that Jackson opposed. Jackson signed the bill but in his signing
statement directed that the road not extend beyond the Michigan border. The
House “sharply criticized” Jackson for exercising what amounted to an “item
veto,” but Jackson — responsible for implementing the bill — had his way.®

A decade later, in a signing statement, President John Tyler ever so gin-
gerly hinted at doubts about the constitutionality of certain apportionment legis-
lation. The House responded with a “sharp and lengthy protest” and decreed
that Tyler’s statement should “be regarded in no other light than a defacement
of the public records and archives.” The Supreme Court later recognized presi-
dential signing statements as a proper means to “inform Congress by message of
his approval of bills, so that the fact may be recorded,” but the Court did not
suggest that signing statements might serve more substantive functions, and
Presidents used them only sporadically until the Reagan Administration.’

b. The Presidential Signing Statement in the Reagan Era

President Reagan came to office in 1981 seeking “nothing less than a revo-
lution in government and in the nation, from fundamental values to public policy
to institutional operations,” and his administration girded itself “for a battle.”*
Reagan faced not only “a Congress whose senior members ranged from skeptical
to overtly hostile”; he also faced what Reagan supporters considered the “legisla-
tive opportunism that arose out of the Watergate controversy [and a] Congress
[that] had used this episode to expand its power in various ways vis-a-vis the ex-
ecutive branch.”"!

Among other strategies, Reagan sought to reclaim presidential power by
filling the federal bench with conservatives and using signing statements to
“play a more active and continuing role in judicial interpretation of statutes.”?
Reagan drew support for his approach from the Supreme Court’s decision in INS



v. Chadha, 462 U.S. 919 (1983), which he read as recognizing the legitimacy of
this use of signing statements, including his own."” Through careful preparation
and deployment of signing statements, Reagan sought to make executive inter-
pretations of new laws a meaningful and legitimate part of the legislative history
of a statute. To effectuate that goal, Attorney General Edwin Meese III brokered
a 1986 agreement with West Publishing Company to publish signing statements
in the U.S. Code Congressional and Administrative News, ensuring that they
would “be more accessible to both the Bench and the Bar.”*

When Reagan used a signing statement to deny effect to legislation, how-
ever, Congress fought back — and won. In 1984, Congress passed the Competi-
tion in Contracting Act.”” Reagan signed the legislation with the caveat that he
considered portions of it unconstitutional, and he ordered executive branch offi-
cials not to give them effect.’® A losing bidder sued, and the law was held consti-
tutional.'” When the Administration refused to comply with the district court’s
order, the Republican-controlled Senate, as intervenor, moved for summary judg-
ment. The district court castigated the Administration, reminding the President
that “[nJo man in this country is so high that he is above the law.”"® Faced with
this judicial rebuke, bipartisan condemnation by both Houses, and threats to
eliminate funding for the attorney general — Reagan relented."

c. The Signing Statement under President George H.-W. Bush

George H.W. Bush came to power armed, to his mind, with “a mandate to
carry on the Reagan Revolution.”” Like Reagan, President Bush sought to use
signing statements to “protect[] the executive’s prerogatives.”™ Bush worked
with members of Congress to create legislative history, which he would then cite
in a signing statement as the “guiding interpretation” to be followed by the ex-
ecutive branch.?” Bush also used the signing statement as a form of presidential
push-back. For example, Bush objected to a provision in the Dayton Aviation
Heritage and Preservation Act of 1992 that purported to give executive powers
to members of a commission without requiring their confirmation as executive
officers of the United States.?® Bush simply refused to appoint members of the
commission until Congress amended the provision to meet his objection. Con-
gress did so.*

d. The Signing Statement under President Clinton

Bill Clinton used the signing statement to comment on the constitutional-
ity of legislation and to further Administration policy in the face of a hostile
Congress controlled by a militant opposition. Like his predecessors, Clinton was
“willing to use the constitutional signing statement from the high profile to the
mundane, often to achieve what could not be achieved after veto bargaining had
taken place.” Nevertheless, the extent of Clinton’s use of the statement to ad-
vance Administration policy was unprecedented. According to one scholar, Clin-
ton issued signing statements for one out of every four bills he signed into law.*



In a widely-read memorandum, Clinton Assistant Attorney General Wal-
ter Dellinger maintained that the President is well within his authority to use
the signing statement to declare provisions of a law unconstitutional and thus
unenforceable.”” Dellinger maintained that “the President is [not] under any
duty to veto legislation containing a constitutionally infirm provision, although
of course it is entirely appropriate constitutionally for the President to do so0.”*®
What Dellinger found problematic, at least in principle, was Reagan’s use of the
signing statement to influence judicial interpretation.”

Perhaps Clinton’s most high-profile use of the signing statement in-
volved The National Defense Authorization Act for FY 1996. The act contained a
provision that required discharge from the military of all HIV-positive service
members.* After Clinton vetoed the bill because of the provision, Congress re-
tooled the bill and returned it to him. Because of the urgent need to fund the
military, Clinton had no choice but to sign the bill into law. However, he at-
tached a statement asserting that the HIV provision was unconstitutional and
directing the Attorney General not to defend it if challenged.?! Before a lawsuit
could be brought, Congress repealed the provision.

Clinton used the signing statement to advance Administration policy
when he signed omnibus legislation that included funding provisions for the De-
partment of the Interior. The provisions were criticized by members of both par-
ties as being environmentally unsound, and although the provisions were ulti-
mately included in the legislation, the Administration succeeded in having a
“suspension provision” attached to the bill allowing the President to waive its
provisions “based upon the public interest in sustainable environmental man-
agement or the protection of cultural, biological, or historic resources.”™* Clinton
exercised his suspension powers in his statement signing the bill into law.

e. The Signing Statement under President George W. Bush

Since 2001, President George W. Bush has objected on constitutional
grounds to over 500 provisions in over 100 pieces of legislation,*® a number ap-
proaching the 575 constitutional statements issued by all of his predecessors
combined.? One scholar has identified eighty-two instances in which Bush has
disputed a bill’s constitutionality on the basis that Article II does not allow Con-
gress to interfere with the President’s “power to supervise the unitary execu-
tive,” seventy-seven instances in which Bush has claimed that, as President, he
has “exclusive power over foreign affairs,” and forty-eight instances in which
President Bush has claimed “authority to determine and impose national secu-
rity classifications and withhold information.”

Though some have suggested that Bush’s use of the signing statement is a
response to post-9/11 legislation that could infringe the President’s national se-
curity and commander-in-chief authority, Bush has attached signing statements
to a wide variety of legislation unrelated to the “War on Terror.” Using boiler-
plate language, Bush has objected to legislative provisions establishing affirma-



tive action programs, statutes requiring statistical compilations by executive

agencies, and legislation establishing basic qualifications for executive appoint-
37

ees.

In general, Bush has used the presidential signing statement to imple-
ment the doctrine of the “unitary executive.” This doctrine posits that all three
branches of government are co-equals when it comes to interpreting and enforc-
ing the Constitution. The doctrine cites Madison’s statement in The Federalist
49, and similar statements by the Framers, that “the several departments being
perfectly coordinate by the terms of their common commission, none of them, it
is evident, can pretend to an exclusive or superior right of settling the bounda-
ries between their respective powers.” The doctrine, however, disregards the
“finely wrought” scheme of the Constitution, in which Congress, through its
power to override a presidential veto, is given final say as to whether a bill be-
comes law, and laws are subject to judicial review.?® To deny a law effect through
a signing statement pretermits this process by avoiding congressional override
and judicial review.

Bush recently attempted to create legislative history to cite in a signing
statement as part of an effort to influence the Supreme Court’s forthcoming deci-
sion in Hamdan v. Rumsfeld. That case tests the lawfulness of the military
commissions that Bush established to try Guantanamo detainees charged with
war crimes. Working with friendly Senators, Bush created legislative history in-
dicating that Congress intended the Detainee Treatment Act of 2005 — which
limits the jurisdiction of the federal courts over actions by detainees® — to apply
to pending cases, including Hamdan. The plan backfired, however, when Ham-
dan’s counsel discovered that a key colloquy between the Senators that purport-
edly occurred on the Senate floor moments before the vote on the conference re-
port in fact was inserted into the record, unheard and unseen, seconds before the
vote.*

Legal Discussion

1. The President violates the Constitution when he denies effect to leg-
islation

a. The President usurps the powers of Congress.

When the President signs a bill into law but declares that he will not give
effect to it, he is effectively vetoing the law without affording Congress the op-
portunity, under Article I, § 7, cl. 2, to override the veto. In effect, the President
has unilaterally repealed the legislation. Similarly, when the President an-
nounces that he will not give effect to particular provisions of a law that he has
signed, he is, in effect, amending the law by repealing a portion of it. Only Con-
gress, however, may repeal legislation. The President may not. Clinton v. City of
New York, 524 U.S. 417, 438-40 (1998).



b. The President usurps the powers of the Judiciary.

The President also exceeds his authority when he declares that he will not
give effect to a law because he considers it unconstitutional. “No doubt, the po-
litical branches have a role in interpreting and applying the Constitution, but
ever since Marbury this Court has remained the ultimate expositor of the consti-
tutional text.” United States v. Morrison, 529 U.S. 598, 616 n.7 (2000). “It is em-
phatically the province and duty of the judicial department to say what the law
is.” Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803). See also United
States v. Nixon, 418 U.S. 683, 703 (1974).

c. The President usurps the power to amend the Constitution.

When the President assumes the power of the other branches, he revises
the constitutional design. In effect, he is amending the Constitution. Under Arti-
cle V, however, the Constitution may be amended only by an amendment (1)
proposed by two-thirds vote of each House or a convention called by two thirds of
the states, and (2) ratified by three-fourths of the states. Article V assigns the
President no role in the amendment process. If the President is to assume pow-
ers currently assigned by the Constitution to Congress and the Judiciary, “such
change must come not by legislation but through the amendment procedures set
forth in Article V of the Constitution.” Clinton v. City of New York, 524 U.S. at
449 (citation omitted).

As authority for such signing statements, Presidents have cited their duty
to “preserve, protect, and defend that Constitution,” art. II, § 1, cl. 8, and to “take
Care that the Laws be faithfully executed,” id. § 3. However, as mentioned, Arti-
cle I, § 7 gives Congress the last word as to whether a law will take effect, sub-
ject to judicial review, by empowering Congress to override a presidential veto.
As discussed earlier, basic rules of constitutional interpretation preclude a read-
ing of the generally-worded provisions of Article II that enables the President to
trump the specific plan of Article I, § 7, for making enacting legislation, or to
displace judicial review. See Cohens v. Virginia, 19 U.S. 264, 393-99 (1821) (Mar-
shall, C.J.) (discussing rules of constitutional interpretation). “[U]nder the sanc-
tion of the constitution, [the President] might defeat the constitution itself; a
construction which would lead to such a result cannot be sound.” Martin v.
Hunter’s Lessee, 14 U.S. 304, 329 (1816) (Story, J).

2. Only Congress can remedy the constitutional violation.

Under Article III, the federal judiciary’s power to compel the Executive
branch to give effect to legislation is limited to those circumstances in which the
legislation has created judicially enforceable rights or interests. Thus, for exam-
ple, the Administrative Procedure Act, 5 U.S.C. § 706(1), allows aggrieved par-
ties to sue to “compel agency action unlawfully withheld or unreasonably de-
layed.” See Costle v. PLF, 445 U.S. 198, 220 n.14 (1980).



Individual members of Congress, and members of the public asserting a
“generalized grievance,” would lack standing to challenge Presidential contu-
macy. See Raines v. Byrd, 521 U.S. 811, 829-30 (1997); Schlesinger v. Reservists
Comm. to Stop the War, 418 U.S. 208, 216-27 (1974). Moreover, even if Congress
could sue to compel the President to give effect to a law — for example, to order
him to enforce the McCain legislation banning the use of torture without excep-
tion — a federal court would confront, among other issues, “the difficulty of fash-
ioning relief.” See, e.g., Nixon v. United States, 506 U.S. 224, 236 (1993). In de-
ciding whether to adjudicate the claim, a court would also be influenced by the
availability of means by which Congress itself can secure the requested relief.
See Raines, 521 U.S. at 829-30.

This, however, is not a wrong without a remedy. In any number of ways,
Congress can make it costly for the President to refuse to give effect to legisla-
tion. It can use its power of the purse to deny the President appropriations that
he has requested; it can refuse to advance legislation that the President favors;
or it can repeal legislation authorizing programs that the President supports.
Congress must make unmistakably clear the link between the President’s use of
a signing statement and the price he must pay if he does so.

In short, Congress must be willing to play hardball with the President.
This might seem unlikely when the President’s own party controls Congress, or
when the President has public opinion on his side. During the Reagan Admini-
stration, however, as discussed, a Republican-controlled Senate, joined by House
Republicans and Democrats, forced President Reagan to give effect to legislation
that, in a signing statement, he had announced that he would ignore. Congress
should show similar resolve today, when the danger posed by the President’s use
of signing statements is far greater. An acquiescent Congress cannot complain of
presidential overreaching.
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